RULE 16 HEARI NG AGENDA*
(Revi sed 11/04)

Rul e 26(a) (1) Disclosures:

The parties and their attorneys have an obligation to
make a reasonable inquiry into the facts of the case.
The Rul e does not demand an exhaustive investigation but
one that is reasonabl e under the circunstances focusing
on the facts that are alleged with particularity in the
pl eadi ngs. See Dickson v. Certainteed Corp., 164 F. R D
685, 691-92 (D. Kan. 1996); Taydus v. Cisneros, 902 F.
Supp. 288, 296-97 (D. WMass. 1995); In re Lotus
Devel opnent Corp. Securities Litigation, 875 F. Supp. 48,
51 (D. Mass. 1995).

Rul e 26(a)(3) | npeachnent:

| npeachnment material nmust be disclosed during discovery
in response to an appropriate request. Smth v. D anpond
O fshore Drilling, Inc., 168 F.R D. 582, 586 (S.D. Tex.
1996); Martino v. Baker, 179 F.R D. 588 (E.D.N. C., 1998);
Ward v. CSX Transportation, 161 F.R D. 38, 39 (E.D. N C.
1995) .

Rul e 26(a)(2) Expert Testinony:

(a) The Expert Report A detailed conplete witten
report setting forth the testinony the witness is
expected to present during direct exam nation
together wth the reasons therefor nust be
di sclosed on the date designated in the Rule 16
Order. Revised Rule 37(c)(1) provides an incentive
for full disclosure; nanely, that a party will not
ordinarily be permtted to use on direct
exam nation any expert testinmony not so disclosed.
Surprise disclosure of experts and/or their
opinions will not be all owed.

(b) Rule 702/Daubert Hearings Admissibility of expert
testimony pursuant to Federal Rule of Evidence 702
is now governed by Kuhmo Tire Co. v. Carnichael
Uus 119 s. . 1167, 1171 (1999), in which the
Suprene Court held that a district court’s gate-
keeping function applies both to scientific
knowl edge and techni cal and specialized know edge.
Consequent |y, Daubert and/or Rule 702 gate-keeping
notions and hearings may be required to determ ne
the admissibility of all expert testinony. In
CGeneral Electric Co. v. Joiner, 522 U S 136, 118
S.&. 512 (1997), the Suprenme Court held that
deference is accorded the district court’s decision
on these issues.




(c)

Communi cati ons with counsel There is tension between the
wor k product privilege codified in Federal Rule of G vil
Procedure 26(b) (3) and expert wi tness di scl osure required
by Federal Rule of Civil Procedure 26(a)(2)(B). Conpare
Internmedics Inc. v. Ventritex, Inc., 139 F.R D. 384 (N.D.
Cal. 1991) with Magee v. Paul Revere Life Ins. Co., 172
F.R D 627, 642 (E.D.NY. 1997). This Court requires
di scl osure of “all data or other information [including
comuni cations with counsel] considered by the witness in
form ng” all opinions. Rule 26(a)(2)(B)(enphasis added).

Deposi ti on Protocol

(a)

(b)

(c)

(d)

Scheduling Al counsel will confer at the begi nning of
di scovery and establish a reasonabl e schedul e for taking
depositions of all parties and w tnesses. Schedul i ng
conflicts of parties, wtnesses, and counsel wll be
taken into consi deration.

oj ections The exam nation and cross-exam nation
of witnesses will proceed “as permtted at trial”
and objections are to be stated “concisely and in a
non- argunentative and non-suggestive manner.”
Fed.R Cv.P. 30(c); 30(d)(1). Because objections
to “conpetency, relevancy, or materiality” are not
wai ved, only objections to formand foundation are
permtted, that is, an objection is appropriate
when the question is |eading, conpound, assunes
facts not in evidence, <calls for narration

specul ation or conjecture, or 1is argunentative.
Fed. R Cv.P 32(d)(3)(A). Counsel are to nake an
objection by stating only “objection - fornf
“objection - foundation.” Counsel shall not make
objections or statenents which mght suggest an
answer to a wtness.

Interruptions Wen a question is pending, neither
t he deponent nor his/her counsel may initiate an
interruption of the deposition to confer about the
guestion, the answer, or any docunent that is being
exam ned, except to assert a claimof privilege, to
conform to a court order or to present a notion
pursuant to Rule 30(d)(3).

Exhibits Deposi ng counsel shall provide to the
Wi tness’s counsel a copy of all documents shown to
the witness during the deposition. The copies
shall be provided either before the deposition
begi ns or cont enporaneously with the exhibiting of
each docunent to the witness. The witness and the
Wi tness’s counsel do not have the right to discuss
docurents privately before the wtness answers
guestions about them



8.

(e) Breaks Counsel are to establish a schedule for
breaks before the deposition begins and abide by
t hat schedul e except when an energency occurs.

Rul e 26(b)(5) Privileged Material:

No privileged material may be withheld without notice or

the party withholding the evidence will be subject to
sanctions pursuant to Rule 37(b)(2). Suf fici ent
information  nust be provided to evaluate the
applicability of the privilege. The Court will

ultimately decide the issue if there is a dispute.

Rul e 26(e) Suppl enment ati on:

The Rule 16 Order nust provide a final date for
suppl ementation of all disclosures and answers to
di scovery requests i ncludi ng materi al changes i n opi ni ons
of the expert testinony as set forth in depositions or
reports and for disclosure of all witnesses to be called
and exhibits to be used at trial. A party is not
relieved fromthe obligation of disclosure nerely because
anot her party has not nmade a disclosure or has nade an
i nadequate discl osure. The Rule applies to al
corrective information which is | earned by the client or
the attorney. The Court will allowthe parties to agree
to a final supplenentation date after the close of
di scovery date, which nust occur before the tine for
filing dispositive notions.

D scovery Di sputes:

(a) The Rule 16 Order at Paragraph J and LRCv 7.2(j)
provi de that no di scovery notion w |l be considered
unl ess the noving counsel has certified sincere
efforts to resolve the matter

(b) The parties are to contact the Court if any dispute
exi sts before filing any di scovery pleadings to obtain a
hearing for presentation and resolution of the dispute
orally in court. Counsel will informthe Court’s staff
by tel ephone that a dispute exists. The Court’s staff
wll set a date and tine for the dispute to be resol ved
incourt. Counsel will confirmby faxing a letter to the
Court, that the parties have conplied wwth LRCG v 7.2(j)
and paragraph J of the Rule 16 order and set forth
briefly, in no nore than two sentences, what the dispute

entails.

Motions for Sunmary Judgnent:

(a) After all required pleadings the Court may order
the parties to jointly file a succinct stipulated
stat enent of undisputed facts five (5) working days
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10.

11.

12.

13.

before the hearing on the notion for summary
j udgment .

(b) If oral argument is held, the Court wll fax
questions that the parties should be prepared to
answer at the hearing.

(c) If inadmssible facts are offered by either party
i n propoundi ng or opposing the notion for summary
judgment, a notion to strike nmust be filed or the
Court will deemthe inadm ssibility of the evidence
wai ved when resolving the notion. See Allen v.
Scribner, 812 F.2d 426, 435 n.18 (9th Gr. 1987).

Settl enent:

(a) Do t he parties request a settlenent
conf erence?

(b) The Court will provide a settlenent judge for
the parties when a settlenent conference is
advi sabl e.

Magi strate Referral:

Have the parties thoroughly considered this alternative?

Pretrial Oder:

This Court's form of Pretrial Order may be altered or
limted to suit each case. The parties are to contact
the Court and propose a Final Pretrial Oder "Lite".

Pretrial Conference:

This proceeding is ordinarily extensive and |asts
approximately one-half day. The Court decides all
notions in limne and resolves disputes regarding
instructions, voir dire, and anticipated evidentiary
i ssues.

Tri al :

(a) Voir dire. The Court's standard questionnaire
given to the jury may be supplenented by
counsel . The Court generally allows counsel to
conduct a limted anount of individual voir

dire.
(b) Juror Participation. |If all counsel agree,the
Court will permt the jurors to ask questions

of the wtnesses and, wth appropriate
i nstruction, to discuss the <case Dbefore
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del i ber ati ons.

* |If a Rule 16 hearing has been del ayed, the parties are to pay
particular attention to what is set forth in this docunment during
the litigation.



